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BEFORE TIIC 
FI:I)ERZL COMMIINICATIONS COMMISSION 

WA5HINCTON. D.C. 20554 

111 the Matter of 1 
1 

Revisions tu Cable Television Rate Regulations ) 
1 

Rate Regulatioii ? 
1 

I’rovision of Regulated Cable Service ) 
i 

C‘a hle Pricing F: lex i b i I i Ly ? 

I~n~ilcmciitatio~i o l  Sections ot’ ‘ lhe Cable Television) 
Consumer Protection and Coinpetilion Act  o f  1992: ) 

.4tloptioii ol‘a Uniform Accounting System lor the ? 

MB Docket No. 02-1 44 

MM Docket No.  92-266 
MM Dockct No. 93-215 

CS Docket No. 94-28 

CS Dockct No. 06- I57 

‘1.0: .I’Iic C’oniiiiission 

KEI’LY COMMENTS OF COMCAST CABLE COMMUNICATIONS, INC. 

Comcast C:ahle Coinmunications. Inc. (“Coincast” or Ihc Tonipany”) ,  by its attorncys 

and pursuant to Scctions 1.41 5 and I .419 ol ‘ the Coinmission’s rulcs. 47 C.F.R. 4 9  1.41 5 ,  1.419, 

Iiereby subinits these Reply Coiiiments regarding the above-captioned matter. 
I 

INTRODLJCTION AND SUMMARY 

C:onicasl supports the Comineiits l i lct l  by the National Cable and ‘I’elecommunications 

\ 
Association (“NCI;1”).’ C o x  Comintinica~ioiis. Inc.  cox"),^ and Cablcvisioii Systems 

I I<evisions to C:ablc ‘l.clcvision Ratc Regulations. NoIIce of’f’uo/~o.c.edKulcnztrkinR and 
on/c,r. 
2002); %der. 
(Scpt. 5 .  2002)(colIeclivelhereinafter. t ~ i c  ‘‘NrXM‘). 

Revisions to Cable ‘lelevision Ratc liegulations. MH Dockct 02-1 44, C:omments of thc 
National Cable and ‘Ielecomniunications Association ( f i led Nov. 4. 2002) (“NC’TA (~’o/7zr77eni,s”). 

Revisions to Cable ‘ l ’ele\~isi~in Rate Keglllations, MI3 Docket 02-1 44, Conilnelits of Cox 
C‘oiiimunications. Inc. (liled Nov. 4. 2002) (.‘(‘ox (‘o/77rneni,y”). 

FCC: Red . FCC 02-177 (Iclcascd Julie 19,2002), 67 Fed. Reg. 56882 (Sept. 5, 
. FCC 02-228 (released August 14, 2002). 67 Fed. Reg. 56880 FC ’FRcd  

’ 

‘ 



(’orporntion (Tahlcvision”)” (wi th Conicast collectively, the “Cable Parties”), which 

complenient the proposals set forth in Coincast’s own initial Comments.’ Comcast submits that 

Ihe C‘ablc Parties have provided ii balanced road map for amcnding the Commission’s rules to 

account for the suhstant~al legal iind compelitive developments that have occurred over the nearly 

rs since t l ic Coininission lirst li)rmulated i ts  cable Ielevisioti ratc regulations. 

(;ivcri the iiindaniental principles embodied in the I992 Cable Act,” the Cable Parties 

urged the Commission in theii- initial C:ominents to simplify and streamline the existing ratc 

regulations wlicrcvcr possihlc in a iniimncr that i s  fair to both cable operators and their customers. 

‘The Cable Piiities each piwicled spccitic proposals to achieve those objectives consistent with 

Ihc statute. inlciwcning tlevelupmcnts in [lie inultichannel video programming tlistri bution 

(- ‘MVPIl”)  market, and  basic liiirness h r  both cahlc operators and lheir customci-s. Although 

Coiucasl wi l l  nut reiterate the details of those proposals here, Comcast continues to urge upon the 

Conimission the balanced, realistic, and fair approach reflected in the initial Comments 

submitted by the Cahlc Partics. 

I n con trnst. Coni nicnts t i  I ed hy the N at i on;il Association of Tclccomm u n  ica tions Officers 

and Advisors. e/ (ti. (“NiYf(~)A”)’ x c  dex’otcd ; i lmost entirely to unwarranted attacks on thc 

C ‘ o l n l n i s s i o n  and l l ic  cahle intltistry. And. tlic NATO.4 (‘otu/nen/.r are fa, from coiistructivc. 

Revisions to Cable Ic lcv is iun  Rate Regulations. MB Docket 02-144. Comments o f  4 

C‘ablevisioli Systcms Chrporaiion (fi led Nov. 4, 2002) (Y ‘ohlevision Commenls”). 
’ Rcvisions to Cable ‘li.lcvision Rate Regulations, MH Ilockct 02-1 44, Coinnients o f  

Colncast Cable ConimLinicatioiis. Inc. (fi led Nov. 4, 2002) (“C’omca.c.l C.’ornment,v”). 

The Cirblc ‘I‘elcvision Consumer Protcction and C:ompelition Act of 1992. Pub. I. .  No.  6 

I()2-7X.i. I06 Sbtt. 1460 (1092) (thc “I 992 Cable Act”). Congress designed the 1992 Cable Act 
1 0 :  (I) ‘.reduce cldminirirative burdens on subscribers. cable uperalors, franchising authorities, and 
the Conimission.” 47 1J.S.C. 4 .543(h)(2)(A): (ii) “ciisure that cable operators contillile to expand, 
\*liere econoinicallyjustified.” I992 Cable Act. 3 2(b)(3), 106 Stat. 1463; and (iii) “rely 011 thc 
niurlictplace. to the ii iaximiini cxtent I‘easible:” Id., $ 2(b)(2), 106 Stat. 1463. 

Revisions to C:ablc Television Rate Regulations, MH Docket 02-144, Commelits of the 
Nat iona l  Association of Tclccommtinications Officers and Advisors, the National 1,eague of 
C’ilics- and tlic Miami  Vallcy Cable Council ( f i led Nov. 4, 2002) (“NA70,q (.‘om/nent.s”). 

7 



REFLY COMMENTS OF COMCASI’ CABLli COMMIINICATIONS, INC. MB DOCKU NO. 02-144 

hdoptioii ot’its ipositioiis c C I h I 1 1 >  would result i n  a cascade of litigation that could hardly be in 

the intcrcsl of the consumers NKI‘OA purports Lo represent. tts explained in greater detail below. 

the Commission should reject NArOA‘s proposals (i) because they conllict with the statute, 

uiiderlyiiig congressional Ipolicies, and  the Coniinission’s rules, and (ii) because they are lopsided 

and Liiilair. 

The Commission should rcjcct N AI’OA’s astonishing assertion that the Commission’s 

iniiixiiiiuni permitted rates arc themselves “tinreasonablc” because there can be no serious debate 

h i t  thc Commission’s cable ratc lbl-mula produces a judicially approved competitive rate. ‘The 

l j c t  that cable operators routinely coinply with the Chnniission’s rules cannot legitimately be 

used to dcmoJisri.atc that r ~ ~ , w l a / e d  rates are “unreasonable.” The Cominissioii should similarly 

discount NAI’OA’s utitlandish accusalion that the Commission itself “positivcly cncouragcd 

c\.asions” uI‘ its rate regulations becaLisc that accusatioii simply i s  untrue and because the 

proceedings N/tTO.A ciles i t i  suppcit’l of‘its charge demonstrate,jtlst thc Opposite. 

NATOA’s other proposals should bc ~.cjecletl because the!) are irrcconcilablc with the 

Coiiimiinications Act and the C’orumission’s rules. Indeed. the Commission has akeady re,iected 

m a n y  oTNAI OKs Iiroposals for precisely those reasons. For example, allhough NATOA argues 

li)r t l ie use of punitive saiictioiis i n  conriection with alleged violations of tlie C,otnmission’s rate 

regulation. tlic Commission previously considered and rejected that proposal as inconsislent with 

cxplici tly cxpresscd congrcssioiial intetil. Similarly. NATOA’s various proposals regarding 

etfcclive competition proceedings ignore statutory requirements for franchise-area-based filldings 

grounded in  either competitor penetration or conipctitivc serviccs provided by local tclephonc 

colnpanies. and would also impose unwarranted administrative burdens on cable operators and 

the (’ommission. NA’rOA‘s proposal regarding the imposition of additional local fees on cable 

ope[-alors s lmi ld  be I-ejected iis Iital~ly In conllict with the statute’s franchise fee Iimitatiorls. 

Fiially. the C:oirimissiuii should reject lopsided and unfair LFA proposals regarding the addition 

iintl deletion o[‘regulated programming services and slrould insteaci I-e-affirm thc Commission’s 



RErLV C O R I M E ~ T S  01; COMCAST CAULI.: C‘OMMIINIC:ATIONS, INC. MB DOCKET NO. 02-144 

carlicr decisions to provide even-banded rate adjustments as noted i n  Corncast’s initial 

(‘ciinmcnts. 

DISCUSSION 

1. Basic Service Tier Rates at or Below the Maximum Permitted Rate Established 
Under the Commission’s Rules arc Reasonable hy Definition. 

illtliuugli the N.ATOrl Cbrrrrr renl .~ repeatedly berate tlie Commission for allegedly failing 

to “lieep rates rcasonable.”’ -fulfill the intent of Congress,”’ and “prevent evasions,”’” its 

reasoning i n  support ol’thosc assertions is both circular and internally contradictory. According 

to NATOA. acknowletlged competition li-om Dircct Broadcast Satellite (“DBS’‘) providers “has 

not becii sufficient to bring about competitive rates.‘”’ This nonsensical assertion is contradicted 

not only  by an empirical comparison between DBS and cable rates. 

Division ol‘the Ralepayer Advocate’s Chnnients i n  this very proceeding. 

reasoning i.cininiscent ol’a dog chasing its tail. NA7‘0A claims that the Commission‘s regulated 

inaxinitini Ipcrinitted i’atcs (“MPKs”), \vliich replicate the rates of a fully competitive marliet. are 

theiiisclvcs ‘-tini-easoniiblc” hecausc cablc operators consistently comply with the regulated 

I2 but also by the New Jersey 
I ?  

111 addition, using 

NATY) / I  ( ‘ o n i t n e n ~ . ~  at 7 
9 

I l l  

I I  

I d  ill v 

It/. ill  \’. 14- 16. 19. 44-46 

I d  21 9. 

FoI cxample, Comcast’s Arlington, Virginia cable syslem ofkrs a complete package or  I ?  

video programming. which, including premium services provides over 168 channels, for a 
monthly rate ofLfi77.95. DirccTV’s comparable package, excluding premium channels, costs 
$8.5.00 monthly, while EchoStar’s comparable package, including premium channels, costs 
$78.98 monthly. Sre  http:li~v~~w.dircctv.coii~DTVAPP/Iearn/Packa~eOverview.isu, last visited 
N o v .  25. 2002; http://www.dishnetwork.coniicontent/pronrainmiiifi/uacka~cs/americas 
cveiwlhiii&, .. - last visited Nov 25. 2002.  

New .Icrse! Di\,ision o f  the R;ltcpayerAdvocate a t  7 (liled Nov. 4. 2002)  (“i\l/R~~/c~puye~ 
~ ‘ 1 ~ / 7 / r / ~ ~ , r ~ / , \ . ’ ) .  citing Pctcr ( i l a n t .  7he ( ’ t rh l~~  (;zij, ( ‘ I I / . F  1fi.c Rures, WALL Sr .  1.: Sept. 25. 2002. 

1 )  Revisions to C‘ahlc ‘Tclcvision Rate Regulations, MB Docket 02-144, Comments o f  tlie 



UI’Ks. as thcy are required to do iiiider t l ie  Commission’s rules.14 Under the I992 Cable Act and 

Ihc (~‘oinmission’s rules. however. the MI’K established by the Cominission’s forinula is 

rccisonahle hy clelinilion, as is any rate that is either equal to or less than thc MPR 

111 accordance with congressional intent, the C o ~ n ~ i i i s s i o ~ ~  specifically devised the 

hcnchmarlc rate to accuratcly I-cplicate thc I-ales charged by similarly situated systems subject to 

cffcctive conipetition,’i and tlic United Stales Court of Appeals for tlic District of Columbia 

(’ircuit explicitly aflirmcd h e  Commission’s methodology for doing so.16 The Commission also 

specilically detemiined, and lias consislcnlly I-e-affirnird, that an  operalor’s “[a(ctoal  rates thdl 

iiic at or hclotv this competitive IcvcI \b i l l  be deemed ~-easonable”~~and that any rate at or  below 

the Commission’s MPR is reasonable by definition 

C(immission’s regulated HST rate ~~ which rcpresents a .judicially approved competitive rate 

is itself ”~inIeasonablc” becausc cable operators uniformly comply with it is akin l o  turning both 

c he law and reality on their heads 

I 8  Therefore, NATOAs contention tha t  the 

,VATO/I (’onii77enr.r a1 10 (“llvery case w1iei.e a cable operator . . . chargcs less than the I 4  

M I’K rcpresents a ciisc where tlie Ccimniissicin’s r d c s  fail so completely that. far fi.0111 producing 
~.easonablc rates. they generate iiiaxiinuin permitted rates so liigli that evcn a monopolist cannot 
get peoplc to pay them.”). 

(‘i)nipctition Act of 1902: Rate I?eg~ilalion. Repori ond Order und hurlher Notice q fProp~ . sed  
Rrdemrkin,y, X FC:C Kcd 5 6 3  I .  5476. 575 1. 5766. 6 I34 at paras. 172. 180, 205. and Appendix E 
( 1993) ( “ h / e  Order”); lmpleriienta~ion of Sections of  the Cablc Television Consumer Protection 
a n d  Competition Act 01’ I 992: Rate Regulation. Second Order on Recon.siderulion, Fourlh Reporl 
uml Or&/: cind Fifrh Noiice O ~ ’ / ’ I - O ~ O . S ~ ~  Ruleniuking, 9 ITC Rcd 41 19 at paras. 5.7. 105 (I 994) 
( “ t Y t c ~ ~ ~ i / d  Kcc,orz.sidi,r.u/ion Ordeic,.”): .SP(, U/ .S(J  47 I.[.S.<.’. 
(dcfining effcclivc conipetilion). 

tlic C‘oinmission’s methodology against challenges l i o ~ n  both LFAs and the cable industry). 

Impleme~itntion of Sections o f  thc Cable Television ConsLirner Protection and I i 

543(b)(l): 47 L1.S.C. 6 54i(l)(l)  

I( ’  Tilrzc I.t‘urncr En/ef./uinnicnl ( ‘ 0 .  I: K C .  56 F.3d 151, 164-71 (D.C. Cir 1995) (upholding 

Ktrie Ortkcr. 8 FCC Rcd at 5770, para. 213 

See. e . g ,  /Meledi//7 (’uhle. I4 FCC Rcd 9202 at 11.1 0 (Cab. Sew. Bur. 1999); TL’f o f  
~ ’ ~ , f z f ~ ’ \ : ~ / ~ , r / ~ ~ i ~ ~ ,  l ~ c . ,  I 3  FCC Rcd 5 I 19 a t  para. 7 (Cab. Serv. Bur. 1998); C’uluiision. Inc., I2 FC‘C‘ 
Itcd 3753 Lit 13ilTd. 4 (Cab. Serv. Bur. 1997); Summons C’onimunicution.s ~ / N C M J  ./er.ye,y, /nc.. I 1  
l‘(’C‘ Rcd 17255 al ~piiriis. 5 .  14 (C’ab. Serv. I’m. 1996);,4~y/i17 C’rrhlcvi.sion, 10 FCC Rcd 13059 
(Cab. Suv.  Bur. IOOS) .  

I 7  

I 3  

I l l  I I I ~ l I 2  l i X I l L 7 i  - > -  



KwL\’ CO~IXIENTS OF COMC‘ASI CABIX C:OMMIINICA.IIONS, INC. MB Doc: l c~I  No. 02-144 

I O  As NAI’OA implicitly conccdcs, 

tha t  their regulated hasic service tier (“u 
accordance with the Cominission‘s rules, and cablc customers have been the beneficiaries of that 

el‘lhrt. NATOA completely ignores the possibility that operators charge less than the MPK 

becatisc lhey are constrained by competitive forces and because they believe that a lower BST 

i ’ a k  inaltes sense foI both thc operator and its custoniers. A lower BST ralc allows more 

ciiiisttiiiers tn  subscribc to cable service and provides operators with the ability to tailor 

ninrketing of’ ion-basic and prcmium services to a greater audience. Even if all cablc operators 

charged tlic absolute inaxiiiiitni ralc allo\ved by the Commission’s rules, Comcast has no doubt 

lhat NATOA \sould still be asserling rates wei-e too high and cable operators wei-e nionopolists. 

cable operators devote considel-able eftort to ensuring 

”) I-ates are maintained at or below tlie MPR in 

NAIOA a l sv  berates the C‘ommission for ‘Ync Imost damaging failure in the ten-year 

1iistoi.y of Coinmission ratc rcgulation“ by ill lcgedly “talc[ingJ steps that positively cncouragcd 

evasions’’ ul’tIie Commission’s ruIcs.”’ This startling assertion is simply false, and the scenarios 

NATOA lrots out to bolster its spcciu~is accLisatioils actually confirm tlie staff’s adherence to 

governing l e y 1  pi-inciples and  their cummitinent to equitable application of the Cominission‘s 

r1IIL.S. 

For cxaniple. NATOA complains that the Commission’s revision of paragraph 55 or the 
21 V/’R.Cl had the / J f / t ’ / J O , S C  of allowing cablc operators to evade the Commission’s rules. 

NA’I’OA’s accusation is particularly outr;igeous. Given the acknowledged conft~sion among both 

L1:.4s and cable operators regarding the sunset of T a p s ”  method ad.iustmeints, congressioiial 

climinutioii of CPST i~eg~ila~ion, and the mcchanical inconsistencies in the operation of FCC 

tomm I240 resulting in  pcwt trom those intervening legal and I-cgulatory developlncnts,22 due 

NATOA C’oiiinicril .~ at 9- I O .  

Id. at 14. 

I ‘! 

211 

? ‘  Id 

Nf’XiLI  at  pal-a. 55; Rcvisions to Cable Telcvision Rate Regulations, Ordcr, FCC‘ Rcd 
~ 

~~~ , I’CC’ 02-228 (!.eleased August 14. 2002) ,  67 Fed. Reg. 56880 (Sept. 5, 2002). 
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p1'"cesS and binding judicial prcccdcnt in fact required the Cominission's revisioll of paragraph 

5.5." Indeed. the Tacl that the propel- methodology for adjusting BST rates to rellect thc addition 

and deletion of programming services is a central issue in the N P R M  nearly ten years after 

adoption of the Cominission's rate regulations demonstrates that the rules were subject to Val-ioiis 

iiicoiisistent but rcasonahlc iiilerpretations, which N A l O A  con~edes . '~  

NAI-OA's attack on llie Commission for its handling ol'ihe il lu c u ~ / e  lier issue is 

tiriiilarly disingenuous. Far froin heing thc "classic example ol'rewarding evasions" as NATOA 

clainis." thc Commission's apprnacli honestly attempted to steer a course between statutory 

Ipolicics and requirements, ainbiguous initial regulations, and cquitable results for cable opcralors 

and thcir customers. In the Rule Or&r, tlic Commission delerinined that collective offcrings of 

unregulated premium scrvices would not constitutc a regulated CPST provided certain conditions 

were met."" In thc ,\'cconri Rccon.tiri~'rrrtion OI.~L'T,~ '  Ihe Commission expressed concern 

regal-ding the iiiterprctalion of  its initial deterniination in certaiii instanccs and provided tiftceii 

intcrprctivc guidelines for both L.I:As ;incl cable opcralors to assess whether a collective offering 

o f r i  iir cu/'/e sewices should be accorded regulated or unregulated I:iiially, in the 

" ' / j . inr/,~' /h~~~/ i / c r / . c / ing  o f F l i v i t k / .  /17c 11 FCX'. 21 1 F.3d 61 8. 628 (D.C. Cir. 2000), citing 
Gonorrrl Elec.. ('0 I' /,,'/'11, 53 F.3d 1324, 1328-30 (D.C. Cir. 1995) (where a rcgiilated party's 
iiilcrprrtation of regulations 3 s  reasonablc, nnd wlierc the agency itself struggles to provide a 
tletinitivc reading ofthc regtilator!; requiremcnts. a regulated party is not 'on notice' oftllc 
agcncy's ultimate interpretation or 11ie rcgulalioiis. and may not be punished." Id. at l333-?4); 
.Gr/c//i/e /hii~dcc/,s/in,y (,'o.. Inc.. 1). F 'C 'C~ .  824 F.2d I .  4 (D.C. Cir. 1987): UnilvdStotes 13. Xu,~.t 
( ' , ~ ~ I ? / ~ Z I ~ ~ I ~ ~ [ ~ / ; ~ ~ ~ I , ~  Griizqi, Inc.. 425 I:. Supp. 1020. 1033 (F,.D. Va. 1'176). 

.&$I l Y lA  ('innmeni.s at 4 1-42. 

Id. 3 1  15.  

/ (o le  Order. 8 FCC Rcd a1 5836-37. paras. 326-28 (h  kr curtc packages were t~nregulated 
il'ii) the combined package price did not exceed the sum ol'the charges for the individual 
services. and ( i i )  Lhc opcratm continued to ofrci- lhc component services on a stand-alone hasis). 

2.1 

?i 

2(I 

'' 9 FC'C' Rctl 41 19. 

/d iit 4215-17. para. 196. ? X  

I)( ' l  lllfi? 1 3 x 1 0 7 ;  - 7  



/II ,Sir / h  /(cL,on,tiile,-o/ion 0r.LIer. 

part  test iinr [its] interpretiw guidelines provides a clear answer with rcspect to the permissibility 

of some 3 la carte pacliagcs tIiat have been nffei-ec~.”’” (111 rcconsic~emtion, the Commission 

revci-sed its previous position and held that .‘a la carte pacltages are CPS’l-s within the rneaning 

of’. . . tlie 1992 Cable Act,”” wliich subjected such packages to rcyiilatioii under tlie then- 

governing law. Under ccrtain circuinstanccs, however, the Commission permitted some ir la 

c’urie packages previously crcatcd in good-fiith ptirsuant to the Commission’s initial 

dctcrmiiiatinns to be treated as New hoduct  Tiers (“NPl’s”) under thc C:oinmission‘s rules. 

ICatliel’ tllan condoning evasiuns as N A ’ I ~ O A  claims, the Coinmission’s actions represented an 

I lonest atteiiipt to enhance coiisunicr choicc consistcnl with the policies underlying the 1992 

(‘able Acl and with rlii iiiiderstatiding Iliat “a regulated party acting i n  good l’aith~’ should not be 

prc,judiced nrhcii it is ~i i iable “to idcnlify. will1 ascci-tainnblc certainty, the standards with which 

(he agency expects parties to c o i i l i i ~ m i . ” ”  N/\’I’OA aiid its member I,FAs obviously have a 

tlil.tkrcnt x ’ i cw  ol’duc process ~-equirenients. 

tlic C’ommissior acknowledged that ”neither \its] origiual two- 

I ?  

1 1  

_. 

Iiiiplein~nta~ion O F  Scctions ol‘the Cable ‘lelevision Consuiner Protection and 
Competition Act of 1902: Rate I<cgulation, S d i  0 1 k . r .  on Recon.sider.ulion. Fifih Itepori and 
Ortl’ci: onti ,(Pi~en/h A~o/ice o/’/ ’r .opo.td Xz//en~uking. 10 FCC Red I226 (I 994) (“Sixih 
Rccr,n,\iLIe/.~t/i~~17 Order.”), ufl”d Adelphiu (,‘omnz~mica/ions C’0r.p. v. FC.’C,’, 88 F.3d I250 (D.C. Cir. 
1906). 

1 v 

/ t i . ,  10 TCC Rcil irt I24 I . paril. 45. i o  

Id at para. 46 

/ti ill 1243. para. -5 I (in ciiscs w~l iere  i t  was 11ot clear IIOM’ the Commission’s previous tcst 12 

. S I I O U M  be applied in  h c  package ;it issue. tlie Coinniission 111oughl it “fair, iii light of  the 
uiicci-taiiity crcalcd by [its] Lcst. to iillow cable operators to treat [those] existing packages as 
NI’ i’s,..) 

~ ~ i , i w i u /  Fiec. ( ‘o I,. 6 f A .  53 b.3d at  1329 (intcmal quotation inarks omitted); see u l ~  .4 1 

.Sk/c//itc Mi.otrrr’cmin,q ( ‘0. 1’ I;(’(’ .  824 I:.2cl at 4 (“Llie Commission through its regulatory power 
ciiiiiiot. in  ctfecL. piinish a nienibcl- o f t h e  regulated class for reasonably interpreiing Commission 
ru I c s ~ .  



KATOA's propensity to distort the facts also is evident in its accusation that the 

Coniniiseion "acceded to 1'Cl's rewriting ofthe aggregation rules"34 in the Richardson  cas^.'^ 

While N,ZIOA iinpljcs that 'I'CI used sanipled data throughout its aggregaled FCC Form 1205, 

i n  tact, and LIS the Commission found. IC1 

relied on sampling LO lacilitnte its rate calculations in only three 

activities that must bc reported on Schcdule D, which i t  derived 
fioni field experience lor the  40 sampled systems: (2) allocating 
certain accounling cntrics between custonier premise activity and 
nctworli activity; and (3) determining thc percentage of "sccurity 
devices" on e i~~ie i -  side or  ~iie  customer demarcation point.'" 

Moreover. 'IC1 supporled its limiled incorporation of sampled data with a professionally 

prcpared explanatioti 01' its use. nhicli it provided to the LFA and its consultant.;' 'Thus, 

N I\TOA ~ s iiccusiitioii tha l  Ihc Coin m ission abd icatcd its responsibi I itics in  the Richord.sisori casc 

is baseless. 

area<: ( I )  the aver;igc hours spent on different install, '1 t '  1011 

NA'I'OA's accusations unfairly attack thc integrity oftlie Coiiiniission's staff who have 

labored tn appl) and iniplemcnt ratc rcgulation in il nianncr that is both equitable to all parties 

and consistelit with the statutc. I X  Indeed. the C:ommission's staff has resolved thousands of cable 

. V / 1 7 0 / 1  c 'iiini17cn/.s at 40. 

7 r ' l  o/'/(ic/7rrr~,soi1, I n  ... I 3  FCC' Rcd 2 I600 (('ab. Serv. Rur. 1998), reconsidwulion 

i d  

.'.' 
g~ .~~ ,? /od  in / J U I V  tu7dcleenird in /xu'/. I 4  FCC Rcd I I700 (Cab. Serv. nul-. 1999). Conicast is 
successor i n  interest to the forme[ 'TCI system in Kicliardson. Texas. 

7-("1 /?iChL/I.Lkl)I1, /r7c., 14 FCC Rcd I1 700 at para. I 5  

ld at para. 1 I ,  citing Robert C .  I laiinuin, Ph.D. Statistical Analysis Report, Sampling 
I'lan ani1 Estimates i'or FCC: I'ortn 1205, I097 Data (February 20, 1998); Robert C. Hannum. 
P11.D. Slatistical i4nalysis Report, Sampling I'lan and Estimates for FCC Form 1205. I996 Data 
(F'ehruary 21. 1997). 

cwsimi . . '  .VATOA ( 'otnnzenl,~ at v, 14. 44: .cec cr/.so A'PRMat para. 55; Revisions to Cable 
lelevision Rate Regtilations, Order. FCC Rcd 
1:etl. Rcg. 56880 (Scpt. S, 2002). Siii&rly. NAlOA accuses the Commission ofmakil1g no 
"attempt to comply with thc congressional mandate" and "tak[ing] no disce~nable steps to stop 
evasions: on lhc contrary . . .[it] has Laken steps that positively cncouraged evasiolls." Zd. at 14. 
NAI'OA clainis that the Comniission's niessagc to "cable operators is: I f  you t]1in[< of;, clever 

xJ 

3 7  

Is i\ccortling to NATOA. the Commission amcnded its June 2002 ruling "possibly to permit 

, FCC 02-228 (released August 14, 2002). 67 

ji,ontinuctd. . .) 
. C) . 
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li1tc Icgulation cases and 113s ordered many  millions o f  dollars i n  reftlods where operators made 

ct-rors either in  iiitcrpi.eting the Chniinission's rtiles o r  in calculating their MPKs and Lherefore 

inxlvei . tent ly charged lhe i r  custoii~ers ii iorc than the  Comn~ission's regulations may have 

a l l o ~ ~ e d  Regardless ofwhetl ier NA'INIA or any othcr party agrees or disagrees with the outcome 

o f  particular cases, the Commission's stal'ltlcscrves praise and I-espect for their efforts rather than 

N;\'I'OA'S sel I-serving disparageineiit 

11. The Commission's I ~ u l c s  I'rohihit the use of Punitive Sanctions such as Fines and 
Forfeitures for Alleged Violations of Rate Regulations Pursuant to Explicitly 
Expressed Congressional Intcnt. 

NATOA asserts that the ('onimission should establish "fines or forfeiturcs that localities 

the  Comn~ission's mte rnles"'" and itnposc sanctions on cablc operators "over c;in itsc to cnfot 

i / n ~ / ~ i h o i , c  lhc rollback to a reasonablc 

consiticretl and wjected :IS inconsislent wi ih explicitly cspressed congressional intent NAI'OA's 

e a ~ h c r  ;~ [ lcmp~s to untairly punish cable operators fnr c \ w y  conceivable misstep in implemcnting 

rulc rcgdalion. "eve11 if [its NA'I'OA ;rssei.la] sucli errors may I iave  been made in  good 

NAT(  )A provides no bc~ler , j i~s t i t ica l io~ i  I b r  ignoring congressional intent 11ow then i t  did lhcn. 

and the Coniiiiission should oncc again reject NATOA's invitation to do SO. 

The Commission. however. has previously 

In tlic RU/C 0,-der.. thc Conimission considered remedies associated wi lh rate regulation 

nnd rcjcctetl N A ' l ~ 0 . 4 ' ~  conteiition that  LFAs should he g i x n  h e  power to impose fines or othcr 

( uiIi /Ini id)  

\v;ly to dcrea1 "111' ru~cs.  wc.11 Ict y o u  h a w  it..' I ( / .  "Unless an operator's tiling \vas actually 
markcd "TI IIS IS AN T:V.ASION' in  large block Ictlers. the Commission would take for granted 
[ h i l i   XI^ I I ( I I I - ~ ~ I I I ~ ~ ; , I I ~ ~   as 2111 Iionest mistake, even in the teeth of contrary evidence - and, 
inslead of' corrccling the mislake, per/?ctrctrte it. A more striking way of rewarding cvasions could 
hardly he imagined." Id. ai IO (emphasis i n  original). 

Id a l  1 9 

ld ;I( 24 (cmphasis in original). 

i '1 

I O  

Id at  v i  It 



sanctions tiv piitalive violations oi' rate regulations.42 Indecd, the Commission specifically 

'-preeliipllcd] local l a \ w  lo  thc extent they may permit the usc of such sanctions."43 As Congress 

made clear i n  l h e  context ofcab lc  pi.ogmmming services. ''I(/] finding ihtrt ro1c.v '[re 

~ ~ r l ~ . c r i , c o / i ~ / h l e  i.\ no/ /o hr t iconed ( I  vioiulion I?/ laii' .sul?jec/ lo  rhc penal/ie.s tlnd/in;jeituvc.s ( I /  /he 

i 'oi i f / f /z117ic.~/l i t ,nY Ac/." '~ I~ l ic  Conimissiun held (hat "the same rationale should apply with 

rcspect to basic cable rates -- that is, a dctcrmination that eithei- existing rates or a request Tor an 

incicase is unreasonable is not a violation oC law and docs not warrant punitive action by a 

fkanchising authority.'"" NA'I'OA advances no plausible rationale for Ihc Coininision to reverse 

coiii-sc a t  this la ic date nntl confer iipoii LFAs thc unprcccdcnled and unwarranted power to 

irriposc punitivc sanctions. 

111 preeiiipling the use o f  punitive sanctioiis, the Coinmission also undoubtedly 

tinderslood lhu t  (he grml of  such power could easily be abused; and subsequent cvciils proved 

that Linderskindi iig lo he coi-red. I:or exaiiiplc, i n  'eniirry (.'r~nz~izirni~~tilion.s C'orl,or.Li/ion,"' thc 

('able Services t3tireau stayed two L.FA rate orders bascil upon the "City's threatened fine of 

$500.00 pci- day and  associated legal fecs if Ccnltiry appealed either . . . [of the1 local orders Lo 

the C'oniniissi~n.~'~'  'The DLIIWILI found that "the C'ity-s threatened fine is coercive, the intent 01 '  

wliicli is t o  tlissuadc Century kom cxcrcising its right to appeal the I O C L I I  aulhority's ratemalting 

c~ecisiciii to ~ ~ i e  ~oininission."" Iliiforttinatcly, as Comcasl made clear in its initial Commcnts 

and as the ( ' c n / z q  case conlil-ins, the propensity of LFAs lo ignore the Commission's rules and 
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abuse their authorit:, i n  rate proceedings is in01 uiicornmon.4') 'The Commission has held 

consistently. however. that "~a]llIiough local banchising authorities have broad authority to 

cncotiiage compliance . . . they inust exei-cise that authorily~ i n  accordance with the Chnmission's 

r~ilcs.'.~'' In fact. Section 623 ofthe Cominuiiications Act requires as much." 

Contrary to NA'l'OA's contentions, LFAs already havc more than ample authority to 

cnli)rce rate regulation. IJiider thc Comiiiission's rules. LFA's %ave the authority to deem a 

ion-rcsponsivc operator in  tlcfault a n d  enter an order linding the operator's rates unrcasonable 

and mandating appropriate relief: This rc l ie f  could include. foi- example, ordering a prospective 

liitc t.cduclion a i i t l  a refund"" Moreovei-, pcrniitting punitivc sanctions by LFAs as NATOA 

suggcsts would undoubtedly result i i i  il llvod of appeals that would severely and unnecessarily 

tax the C:ominission's resources. Given thc explicit provisions ofthe 1992 Cablc Act, 

congressional intent, and ihc Commission's well-cslablished riiles, the Conimission should again 

dccline NA I'OA's attempt to iniposc punitive saiiclions on cable operators lor alleged violations 

o C  the Coriiniission's rate rcgdations. 

As Comcast noted i n  its initial Comincnts,i' the Coinmission also should take this 

opporltiniiy LO claril) that any refunds ordered in connection with a cable opcrator's fil ing under 

,l'i , C.OIWLN ( ' 0 i n 1 l ~ i 7 / . ~  211 5 1-52. 
"' 1\4~ri j , l tmi/  (.'t/hle IJui.~rrer.s. 12 l;C(I Red 1 105 I (Cab. Se1-v. Bur. 1996). Sce CI/.VO, e . ~ .  . 

h 1 ( i 1 ' L / / o  (,.crhle ( , '0/?7pil t?~J,  d//)/ii 'hirillho-.c ( ' ~ r h l e  (~'oinpiin).' Ilf',$':oVUlO, 10 1'CC Rcd 5 158 at LXilKl. 7 
(Cub. Scrv. Bur. 1995). 

cablc raics hc withiti the guidelines sei Tort11 by thc Commission.'' Kale Oudeu at S728, para. 145; 
,SLY! 47 I1.S.C. 4 543(b)(5)(A). 

C'onip'etition Acl of 19'92: Rate Regulation, Buy-Through Prohibition, Third Order on 
/~~,[,1117,\~d[!r~r/;i~~7. 0 1;CC Red 43 16. ,4347 ( I  994). In  addition, if an LFA is elnpowered by state or 
I o c a  law to do so. it may impose l ines or foi.l'eilures for violations of its rules, orders. or 
dccisions. including liling deadlincs and orders to provide information. /d. at 4345; T(~:/ 

"Section 623 ofthe Cablc i\ct rcquircs that local regulatioii and enforcenient of basic i l  

'' I ~ n p l ~ ~ ~ i e n t a t i o ~ ~  of Sections of the Cablc Television Consumer Protectiori a l ~ d  

( 'irhll'V?.\.iUfl O/ ,k. Loui,s, /nc.., 9 TC'c Red 2 141 , 2 142 (1 994). 
i i  

( 'o i iwml  C'tri~irnenl.~ at 503 11.146, 



t l ic annual rale ad,itislinent r ~ i l c s ~ ~  must be implcmented tlit-ough the FCC Form 1240 tnle-llp 

prr~ccss. I n  l izhl  of NA'I'OA's predilection for t l ie impositioii of prohibited punitive sanctions 

and iLs c~pressecl dcsirc to extract refiintls and other payments from cable operators regnrdless of 

wlietlier an I .I.'A's rale order has been appcaled." and. as the N A W A  ( 'ofnrneni.\. demonstrate, 

cable operators should be protected from LI.'As thal view the Commission's rate regulations as R 

mechanisni to punish cable operators tbr a variety nI' imagined indiscretions 

56 
111 the 772ir/o~"/h R~,.c.,,n.sitlei.rr/ion Order. the Cominission specifically determined that 

opei.ators moii ld he rcquired to relurn any ovci-chai-yes plus I I .25 percent interest to subscribers 

in l l ic [(irtii o f  rciluccd rates calculated lhrough the ti-tie-up process 

l~ ' l ] I ie true tip will a l l ow  many subscrihcrs to rcalize the benefit of 
only otic rate increase per year without ultimately being 
overcharged for rcgulatcd services. Although in  somc cases an 
operato]. may inakc an annoal rate increase that reflects projected 
cost changes tha t  are greater than what actually occur in practice. 
when operators ad,iiist their rates pttrsuant to the true up i n  the next 
year. h e  opcrator will reduce its rates on a prospective basis and 
the overcharges plus interest will bc returned to subscribers i n  the 
li)rm or reduceti rates in ILXIVC ecliial montIiIy insta~~inents." 

c'oiiicast submits that whether an operaloi.'s actual HS'I' ratc cxcccds tttc MPR due to an 

ovcrcsliinatioii of projcctecl costs. the disallo\vance of costs by  a n  I,FA, or a sitnplc 

niisc;ilctilalioii. t l ie identical retilid nicthodoloyy sIic)ti ld be applied in accordance with the 

Coiiiinission's well-cslahlished annti31 rate ad.iLislmctit rules. As tlie Commission has observed. 

1'1 slubscrihcrs are pi-otectcd by this systeni bccausc iran operator overestimates its permitted 
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ratc . . . tlic operator would he requircd to account for this overestimation plus 1 1.25% intcrcst 

when i t  niakcs its next rate ad,justment at thc beyiiining of the next rate year."5x 

I II. NATOA's Proposals Regarding Determinations of Effective competition are 
Inconsistent with the Governing Provisions of the Communications Act. 

I n  contrnst tu the suggestions made hy thc Cable Parties that were designed to improve 

thc Commission's e l k t i v e  competition processes ~ suggcstions whicli conform 10 the letter 

and spirit o r t h e  C~:omiiiunications Act and which account for the undeniable conipetitive realities 

ol' iotlay's MVPD niarket"'- - 1 7 l A 7 0 A  ' ,A  C'ornincn/.s set forth a sel-ies ofproposals designed to 

ensiii-c that cable opcratoi-s rcinain subject lo L F A  rate regulation without regard to the presence 

of cfkclivc conipctition o r  the governing provisions of the statute. l h e  Commission should 

rcjecl NAl'OA's proposals bccause cach is directly in conflict with the C:olnmunicotjons Act 

For examplc. NATOA s~tggcsls tl int  the Coinmission "apply effective competition tcsts 

nccording to those areas whcre coinpetition actually does and does not exist, I-athcr than by cntire 

frmchisc area.""' H u t  this siiggcstion is l'ntally in conflict with the lelter and spirit o f  the 

C'omiiiLinicatioiis Act. As Comcast noted in its initial C:oniments,"l Section 623(1) of the 

C[)minLinications Act specifically defines "effective competition" with reference to the cahlc 

opcrator.s li-anchise area. (12 Indecil. llle C:ommission conclutled more than nine years ago in the 

lrL. 1 I I'CC Rctl at 41 5. para. 61 i X  

5 '1 ,See ('omc.tr.vl ( 'on1t11ei7i.v ar 35-42: C'os ( 'o111117cni.s at I X-21; C'ohlevision (~'oi izi i ienf.~ at 1 6- 
17; N ' 7 A  C'on7iix?n/.v at 28-32. 

j'v<~lI1lA (~'ornmen/.s at 22-23 

( ' o n m i , s /  ( '01171121~n/.~ at 38. n. I I 1 
''' 47 IJ.S.C. 5 543(/)(1) provides four detinitions of"effective competition," cach of which 

611 

( I  1 

arc dctcrniinetl exclusively 011 a li-anchise arca basis; vii: 
( A )  fcwer than 30 percent of the houseliolds i n  /he /rtmc.hi.w area 
subscribe to the cable service oi'a cable system; 
(B) /he f~'cmchi.ci~ UI'CN is-- 

programming disti-ihutors each of which oflirs comparable video 
programming to at least 50 percent of the households in /he 
ii.tinihi.ce ~rreci; and 

( i )  served by at least two tinaffiliated multicliannel video 

14 - 
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/ h / e  Order. that "the dctci-mination of effective conipctition should be made 011 the basis o f  a 

l'ranchise area.' fo r  precisely this reason. 

lhat  dctcrminatioiis of 'cl lctivc conipetitioii must be made with regard to an operator's entire 

l hc l i i s e  iirea rather Ihan on it piecemeal basis as NA'I-OA contends. NATOA's suggestion also 

would impose an undue administrative burden on cable operators and the Commission because i t  

inandatcs determinations based on piecemeal sub-sets of an operalor's franchise area and would 

req~iire the s~ibmission of multiple, repetitive petitions before the Commission with regard to the 

same communily. TIiLis. not  only is NAI'OA's proposal foreclosed by the plain language of the 

statute. i t  also is inconsistent with the 1992 Cable Act's underlying purpose to "reduce 

administrative b~irdens on subscribers, cable operators. franchising authorities, and the 

~ominission.'""' 

h i  Given the statutory requirements, no doubt can exist 

NA'f'OA also nrgties that because LIDS competition supposedly does not "stiftiice[] to 

keep rates rcasonab1e""i the Coniinission should "decline to find effective competition based 

i . conriniwrl) 
(ii) thc inumber of households subscribing to programniing 

services oftercd IQ inultichannel video programming distributors 
other than the largest mul~ichannel video programming distributor 
cxceeds 15 perceut of the Iiouseholds in /hc.fianchise areu; 
(C) ;I ~nultichannel video programming distributor operated by the 
tianchising authority for /ha/ fhiinchise urea offers video 
prograniming to at least 50 percent of the households i n  [ha/ 
franchi.te rrreu; or 
'(I?) a local exchange carrier or its arliliate (or any multichannel 
video programniins distributor using the facilities of such carrier or 
its aftiliate) offcrs video programming services directly to 
siibscribcrs by any means (other than direct-to-home satellite 
services) i n  ~hc,fi.rrnchi.sr wcrr of an unaffiliated cable operator 
\vhich is providing cable service i n  that franchise area, but only if 
the video programming services so offered in that area are 
comparable to the video programming services provided by the 
~inal'tiliated cable operator in /ha/ area. 

47 I1.S.C:. 4 543(/)( 1 )  (einpliasis~~ndded). 
i'i 

/?r i le  Order; X FCC Rcd at 5672, para. 47 

47 II.S.C 4 543(b)(?)(A). (,.I 

0 ? , M 7 0 . 4  ( 'oninienl.~ at 30. ,AS noted above, even l..FAs disagree wit11 NAT(),b,'s prelnisc, 
(conlinued. . ) 

15 - 



solel\, upon DHS" 

is to abandon the Cominission's responsibility under tlic law tu protcct subscrihcrs [ram 

unreasonable rates.'."7 Once again. NATOA's argumcnt is irreconcilable with the yovcrning 

provisions oftlic Cominunications Act. 'fhc 1992 Cable Act provides explicit and detailed 

rcquiremciils that generally mandate a determination olei'fective competition if inure than '-1 5 

percent ol'llie Iiouseholds i n  the l'rancliisc area 

Indeed. the Comnnission has recognized that "a cable operator has a statutory right to bc free o i  

i'iiic repl;i~ioii ifell'ective coinpelitioii exists. 

C:ommissioii to acknowledge the cxiskncc o f  effccti\'e coinpetition whenever i t  determines that 

a n y  o ~ i c  of the statutory tests are satisfied. 'l'liis is "the Commission's responsibility undcr the 

la\\. 

NA'I 'OA aclmunislies tlic Cbinniission (hat "to depend 011 DBS 

4 8  are scrved by qualified MVPD competitors. 

. . I 7 0  I'he I902 Cablc Act therefore requires the 

..x 

111 a similar vein. NA I'OA suggests that DRS competition should not constitule "effective 

competitioii-' bccause IIHS operators rail to offer "compai.able programming" within the meaning 

ol'Section (i43(/)( I)(B)ji) ofthc C~ommuinicatioiis 

programming pack;iges oi'liwxl by UBS are not i/irolilo/iiv!y ideriricui to cable's basic tier, whose 

defining I'lictor is the inclusion d'broadcast and P[-G  channel^.'"^ The obvious fallacy i n  this 

reasoning is that thc statute dclii ics effective competition in terms of"comparablc progrnniining" 

Specifically. NA'TOA claims [hat "the 
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rather than the “qualitatively identical” programming NA’TOA would prerer. Under the 

Coinmission’s irules. comparable programming means “at least 12 channels of video 

Iprograiiiming. including at least one cliiiniirl dnonbroadcnst scrvicc pr~gramming.”~’ Ncitlier 

lhc stalutc not’ the ~oniniission’s rtiles permit thc n o d  consl~~uctjoti NATOA advocatcs. 

Chntinuing to throw tlic plain and well-established meaning of thc statute to the wind, 

NA‘IXIA also claims that befovc effective competition can be found cable operators “must show 

t h i i ~  o//  subscribers iii the area to be declared competitive actually have competitive 

irlter~iativcs.”~“ Congress. however. ruched a very different conclusion. Section 623(1)(1 )(B) of’ 

the (:ommiinicatioiis Act mandates a finding C I I ’  cffectivc conipelilion where two iinaffi liated 

MVI’Ds each “oll‘ers comparable \;ideo programming to at least SO percent of the households i n  

l l ic rl.anchise area” iuid wherc the snial lcr  of the two coinpctitors actually provides service lo 

inore thaii littccn percent of‘the households i n  that franchise area. I’hus, Congress determined 

that effect ive compctition should be tLund wlicrc u t  least f iny  percent ~Cpotential subscribers in 

~ h c  rranchisc area (rather than the onc lhundi.ed pcrcetit claimed by N A I O A )  have competitive 

h4VJ’l) allcrnatjvcs. NA’IOA’s proposal is hopelessly inconsistent with the statute. 

7 5  . 

47 C.I.’.R. 4 76.905(~).  111 the 1996 Act, Congress specified that for purposes of the 12EC 
etlktive competition test “comparablc programming” means -‘that the video programming 
service should iiicludc access to at  least 12 channels ol‘progiarnrniiig, at least some of which arc 
telcvision broadcast signals.“ S. CONT. IZEIJ. N o .  104-230, 1~I.R. CONF. REP.  NO. 104-458, at 170 
( 1  996). rcpriiited in 1996 1J.S.C.C.A.N. IO .  1 83. Tlic Commission noted the difference bctwecn 
this dcfiiiitiou and the definition the Commission adopted for puqoses oflhe cfkctive 
compelition tests ciiacted iis part of the I992 Cable Acl. ( 7 .  47 C.F.R. 5 76.905(g). Ultimately. 
Iiowcver, thc Commission determined that its cxisting definition o l  comparable prograininin:: 
“sliot~ltl bc t~sed tor both conipcting po \ ide r  and L,EC effective competition determinations.” 
( ‘nh ic  A(. /  Kc; / iwm Fiind Order. 14 FCC Rcd 5296 at para. 18. Therefore, for piiiposes of‘all the 
ctfective compctition tests, ”coniparable programming” means “at least twelve channels or 
progrkrInmiiig, includjng at least one channel of nonbroadcast programming service.’’ fd. at para. 
I 6  (lootnote omitted. citing K d c  Order, 8 t‘CC Rcd at 5666-57). 

73 

71 

7.i 

h;/lTr).d (‘OJ77nlc’nl.c. at 3X (cmpliasis added). 

47 US.(:. 4 543(~ ) ( l ) (B) ( i ) - ( i~ )~  .see ,s7,/ /wo n.62 
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Finally. in a lasl-ditch attempt to cvade congressional intent and ensure that cable 

opci-ators remain subject to locul rate regtilation despite the existence of effective competition, 

NA'IO,I tirzes the Commission to require that cable operators submit effective competition 

pctitions to LFAs Cor an initial determination before being permitted to tile the petiiion with tlic 

C'ommissinn. The statutc. of coiirse. providcs LFAs with no such authority. Moreovcr, in the 

(~'oinmission's inilia1 rate rcgulation proceeding, [.PAS argued that they were tinable to obtain 

int;)rmalion rcgarding thc extent of competition in their franchise areas," and NATOA claimed 

i n  its instanl Coninicnts that LFAs were without sufficient resources to administer rate regulation 

williont additional payments froin cahle operators. 

doubt w~i idd  cxpzct cable operators Lo pay lor h e  1,FAs administrative and lcgal costs associated 

with an additional local effeclive conipetitioii proceeding. 'The Commission slloulcl decline 

NATOA's suggcstion bccause it (i) has no basis ~indei. thc Communications Act, (ii) would 

inipox tiiidtie adniinislmti\;c burdcns on cnblc operators, and (iii) is a patent attempt to deny or 

ilniluly delay cable operators‘ "statutory right to bc lice of rate regulatioli if effective competition 

cxists. 
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1x Based upon NATOA's Comments, i t  no 

..70 

As Corncast. Cox. Cablevision, and NCTA explained in detail i n  thcir initial Chinnients. 

thc C'oinmission should instcad adopt 21 revised presumption of effective competition that 

acl;nowledgcs thc teality ortoday's M V P D  market.'" 'l'lic Cable Parties noted that inlervcning 

Icgal. niarkctplace, and technological developments. including intense competition from DBS 

operators. t i i l ly  support tlic C'oinmissioti~s determination to revisit and revisc its regulations, and 

i i i  this casc io rcvise thc presumption regarding the existence of effective competition, Inasmuch 



as DHS penetration cxcecds the statutory t i f teen percent penetration test 011 a state-wide basis i l l  

at ledst lOr ty- lour  slates." a revised presumption is both reasonable and appropriate. Moreover, 

nnlikc N Al 'OA's  suggestions regarding effctivc competition. the procedure suggested by 

C'olncasl is cntircly coiisisleiil with the statute. will rcduce administrativc burdens on a l l  parties, 

and is fail.. Specifically: 

Wlierc a cable operator believes it is subject to state-wide effectivc 
competition. i t  should he rcquired to submit a petition attaching 
Shy I'rends or other cquivalenl docunientation demonstrating thal 
D13S penetration i n  the relevant state cxceeds fifteen pcrcent ( I  5%) 
of wcupied Iiouscholds. The operator would be required to serve 
the pctition on all certified LFAs iii arcits where the operator is 
seeking a dctcrmination of clYeclivc competition within the slate. 
l f n o  opposition to the petition is received within thirty (30) days, a 
determination of'cffecti \)e competition should be deemed granted 
iii all affected li.aiichisc areas i n  the statc that declined Lo oppose 
the petition. Any  af fec led LE'A within the state opposing the 
operator's petition within the thirty (30) day period should be 
required to demonstrate a lack of effective competitioii within its 
li-aiichisc area using the same data and infoi-mation that cable 
operators routinely use now to demonstrate the existence of 
rll'cctivc coinpetition. The operator should then have an 
upportunity to reply 10 Ihe opposition pursuant to tlic 
CoininIssion's existing rules. To cns~irc that LFAs are no1 unduly 
burdened in  obtaining information regarding DBS competitioii in 
llicir franchise arcas. the C'ominission s h o ~ i l d  simply amend 
Seclion 76.907(c) ofthe rulesn2 - wliich requires competitive 
disuihulors to provide lirnely inforination rcgarding the extent of 
thcir service in  the l'rancliise area at tlicir own expensc - to 
include LFAs LIS w l l  as cable otxrators. R l  

X I  Wy April 2002, "direct to home penetration exceeded 15 pcrceiil in 44 statcs, 20 pcrcent i n  
3 h  states. 25 percent iii 22 states, 30 percent iri seven states and 40 percent in onc state." Annual 

MB Docket No.  02- 145. C'omnien/.c~of'/hc Nrrlioncrl C'uhle und Tc1eL.omniunicuiion.c. AxwciLiiion 
at 1 ~ 3  (t j lcd .luly 29. 2002). 

A s x s m c n t  . L .  I . . of thc Slatus of Conipetition in the Market for the Delivery of Video Programming. 

'' 47 C,l:.R. C; 70.907(c) 
41 
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IV. NATOA's I'roposed Supplemental Charges for the Cost of Rate Regulation Violatc 
thc Limitation on Franchise Pees Established hy Congress. 

The Commission sliould deny NA'I'OA's irequest to authorize the imposition o r a  new 

layel- of \oc;il fees on cable opcrators i n  addition io franchise fees because i t  would violatc the 

express requii-cments of the Cotiiin~inicatIons Act. Moreover, thc Commission's riiles already 

provide ;idequate rcgulatoi-y altcrnalives for thosc 1,FAs that  legitiniately lack adcquale resources 

to aclminister RST ratc regulation 

NA'I 'OA is wcll aware lhat Section 622(b) ofthe Communications Act limits the 

tranchise lees L F A s  niay impose on cahlc operators to 110 morc than five percent of the 

iipcrators' annual  "sross revenues dcrivecl , , . froni the operation of the cable system to pi-ovide 

cnhlc 

l~'ccs as "rmfly tax, fee, or assessment (!/ rmy kind imposcd by a franchising authority or other 

governniental cntity on a cable operator or cable subscriber. or both. solely hecause of thcir status 

its S L I C I ~ . " ~ ~  The law. thcrefore, pi-ohibits thc "1-eliel" NA'I'OA requests. 

Suhjcct to cerlain exceptions not relevanl here, Congress defined liancliised 

l ~ h c  I H U .  however, appcars to be no impcdiment to N A l O A  i n  proclaiming thar the 

C'omniission shoultl mike " i t  explicit tha t  local coi i~in~ini t ie~ can chargc cable operators. over 

w / t /  crhoiw /hei/. /iwnchi.sr j2e.s. f o r  the cos1 oi'rnte regidation. 

short shril't to 1liis. NATOA's lalcsl attempt 10 circumvent thc statutory franchise fee limitation. 

111 irddiiion to being prohibited by thc Coninl~~tlications Act, the Chmmission's rules already 

providc LFAs that truly lack iidcquate resources with a cost-free regulatory alternative. l hus ,  

.,nb I'lie Coinmission should givc 
37 



a l o w i i i ~  LI'/ls to iiiipose a i  iidditional layer ol'onerous and redundanl Ices 

diicli  their DI3S competilors ai-c excnipt) m,ould serve no legitimate purpose 

cable opertltors (10 

I n  the Ku/c Order. the Commission addressed situations where a fraochisiiig authority 

"docs not haw  t l ie resources Lo adminislei- rate rcgulaiion or the legal authority LO act, bui 

neve r t  lie I ess he I icves lha  t ralcs shou  Id he rcgu I ated., 

Ipro\)idc h t  LFAs withoui tlie resources to adminislcr rate regulation may petition the 

C'ciminission to regulate HS7' rates, and the Cominission will regulate tinlil tlie 1,FA bccoincs 

ahlc to do so."' l'he Commission establislietl the following standards, however, to ensure that its 

rcso~~Icc:; wcrc i o1  abused 

.,8R . rlie Comini ssion ' s rules, I lhci.erore, 

[l]n providiiig that franchising authorities lacking the rcsources to 
regulate can affimiativcly requcst FCC regulation of basic cable 
rates. w e  will presume that li-anchisiiig aulhorities receiving 
l'raiichisc k e s  llave the rcsoiirces to regulale. Any such franchising 
authority seeking to Iiavc the Commission exercise jurisdiction 
over basic ralcs will bc reqtiircd to rebut this Ipresuniption with 
cvidciice showing why the proceeds of [he li-ancliisc fees i t  obtains 
ciiniiot he used to covcr tlie cost of rate regulation. The franchising 
authority m u s t  present to t l ie Chimission a detailed explanation of 
its regulatory program. This showing should demonstrate that its 
franchise f k s  we insulficient to fund the additional activities 
iwquii-cd to administer basic rate regulation. I f  thc Commission 
deteriniiics that the franchisc fees cannot reasonably be expected to 
cover the present regulakxy program, as well as basic rate 
regulalion, i t  \till assume ,jurisdiclion."" 

In seeking to imposc addilional fees on cable operators. NA'I'OA convenicntly ignores both the 

statute. ~ v l i i c l i  pnlcntly prohibits tliern. and the Commission's existing rules. which render them 

un~icccssa~-y. ' f h e  Commission sliould take iioticc othotli and deny NA'I'OA's request 



V.  The Commission Should Ensure that the Same Nan-External Rate Adjustment 
Applics to Both thc Addition and Deletion of Kate Regulated Programming Services. 

Comcast demonstrated in  its inil ial Coinments that the Commission's ru les  adopted ill the 

Lo ad.itist the non-external, or residual, portion ol'regulatcd rates 1) I , S C ~ ~ O I X I '  R ~ , ~ ~ ~ I ~ . s ; [ ~ ~ , ~ ~ I / ~ [ ~ ~  Otdw 

to r  the addition aiicl delelion ol'pi.ograiiiniiiig serviceso2 

reinstaled in thc ,Sis/h R(,con.vido-iilioi? Ordr,." ~ properly balance the interests of cable 

operators and  Ihcir customcrs in t l ie currenl ciiviroiiment where oiily BST rates may be 

regulated."' As Coincast no[cd: the ,S~~ondKccon.c.id~ru/ion Ordw '.r Mark-Up methodology 

(i) 1s siinplc; ( i i )  is well understood hy cable operalors and LFAs; (iii) imposes relatively few 

adniinistratiw hurdcns on cable operators. Lf'As. and the Coinrnission; and ( i v j  is fair to both 

c;ible opcrattrrs and their customers.'" Coincast tlierel'ore again recommends [ l ie Cornmission 

clai-ify that the Mark- l lp metliodology sliould be uscd to calculate (he noli-external rdte 

ad,jtisliiieiit associated with the nddition and deletion of al l  regulated services. The proposal set 

Ibrth in  paragraph I 9  o f  the N f R i W  inoclificd in accordancc will1 Coincast's initial Comments,'"' 

coiiseclueiitly sliotild be adopted as tlie Cominission's permanent rule. Even NATOA 

uclinuwlcdgcs that ('oincasl's intei-prctation of the Commission's rules is reasonablc. 

which the Chmmission ordered 

117 

Soine W A s  ncverthelcss urgc (l ie Commission to impose a lopsided and unhir rcsidual 

adj ustineiit nicthodology bascd upon [ l ie tlubjotIs assumptio~is that (i) programming services 

dcleted i i om the HST are iiiigratcd to the CPST. and (ii) the unregulatcd status of the CPST 

I)( I1110? 13811171 - 22 
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.j ustilies penalizing operaiors for deleting BST prograinming 

Jci-scy 13oai-d of  Public Utilities (“BI’IU’’) asserts that ‘.with no governlnent control ovcr CPS’T 

rates. o cli:iiiiicI addition pcr sc should not exist as part of the formula to increase rates. . . . 

(hnvcrscly. the BST reduction f o r  channel deletions should be maintained as i t  stabilizes ~‘aic 

[.sicJ by liecping an average 5.43 deduction i n  tlie basic rate iorlnula and also discourages 

dcletions from the basic liei..”‘J‘J ~Thc BI’U justifies this outcolne under the assumption that 

“ld]cleting a EST cliaiinel o f e n  results i n  a migration ofthot  channel to the CPST tier, 

Unrcgulatcd as thc CI’ST is. the opcroilor can price at will. Therefore. the cliannel deletion 

compotnc~nt should i-cmain in  tlie liirmula for setling Ihasic rates, as relieifor h e  operator is open 

cndcd oi l  t l ie CI’S’I’ tici-.” 

For examplc, tile New 

Beyond the obvious tinfairiiess of requii-ing little o r  no adiustment for the addition of a 

I3ST service while imposing a suhstantial rate reduction IbI the delction oi‘lhosc same services. 

t l i ~  premises ~iiiderlyiiig the LFAs’ aigument arc inaccurate and their cnnclusioii therefore is 

unjtisti ficd. As Comcast obserued in its initial Coiiiinenls. programming serviccs deleted from 

the BST ai’e not necessarily inigrakd to the CPST as the BPU incorrectly assumes; moreovcr. 

adhering to the Hl’ll’s recommendation would lead to anomalous and un jus t  results. 

Ll’lursuant to the terms o f a  local fi-anchise agreement, a cable 
(ipcrator may he requir-ed lo activate a channel for public, 
cduc,ational. 01. govel-nniental (“PEG”) usc that is later rcturned and 
dcleted from thc operator’s BST channel line-up when iiisufficiciit 
prograiiiming is available to sustain thc PEG chaonel.ln” Under the 
rule . . . lurgcd upon the Commission by BPIJ], the operator would 
be required to substantially reduce its rate even though its 
ctistoiiiei-s would be receiving the . sum services and even though 

‘Ix ,see Rcvisioiis to Cablc ldevision Rarc Rcgulations, MB Docket 02-1 44: COlnlnCntS O f  
[ l ie Ncw Jersey Officc of’Cable Television ofthe Board of Public Iltilities at 2 (filed Nov. 4, 
2002) (‘W / l P l !  (’o/n777~,nl~’’): Revisions to C’able Televisioln Kate Regulations. M B  Docket 02- 
144. C‘omtiicnts of‘ thc Massachuscus Tkpartment of’relecoinmunications alid Energy Cable 
‘lklc\~ision Division at 3-4 (filed Nov.  4. 2002) (-,!40 DTE C:,),,lmen~s”). 

‘ilJ 

11iO 

A!/ OP[!  C’o/nn7cnt.v ;I1 2 

>see, 47 I1.S.C. 5 531(11). 

- 23 - 



the opei-ator's costs rcmaincd Linchnnged. l o '  

Moreover. contrary to I3PII's assumption, the regtilatory status of the CPS'I' is irrelevant 

to a dctei-mination ol'whelhcr thc Coinmission's BST rate regulations functiuii to produce 

tcasonablc HS~T ratcs. C'nnprcss del ibcralely eliminated CPST rcgulatioii because it determined 

Ilia1 inarkel korccs sul'licicntly regulate C'PS'I' rates. And. in developing its cable rate regulations, 

the C'onimission ccrtninly did not authorize confiscatory BS'I' or CPST' rates based upoii the 

unrcgulated status of per-channel and per-program serviccs under the Communications Act. In  

t h t  linal aiialysis. (lierefore. wlicn stripped of all legal argument and regulatory history, which 

fLilly suppoi-t Cimicast's position i n  any cvcnt. the on ly  ob,iectively lair rcsult i s  that thc same 

nun-cxternal I a k  ad,iListnienl bc applied regardless of whether programming services arc added to 

01.  t lclctcd li.nm Lhc B S T  M'halc\cr tiiethod thc Coinmission ultimately adopk to calculate t11c 

amount ai' the adjustment. C'oiucast urges thc C'ommission to apply its adjusLment metlmdokogy 

fairly LO hoLh l3S'l' additions and delelions. 

CONCLUSION 

111 their initial C'omnicnts. C'onncast ant1 thc Chble Parties provided the Commission with 

sevei-al balanced approachcs 101. ainending ttic Chlmission's rules to account Tor the substantial 

legal. regulatoiy. a n d  conil~ctitivc tlzvelopnicnts that have occurred i n  thc more than nine years 

siiice thc ('~mmissioii's cablc tele\'ision rate I-cgulations tirst becamc effective. The Cable 

p, ,ii . t ies' ' 

interests ~il'opcrators. LFAs. and thc Chnmission while reducing administrative burdens o n  all 

parties. 111 contrast. NA'T'OA's coniiiicnts cai i  only be characterized as an attack on the 

Coniinissioti and llnc cahlc industry NAI'OA's proposals. aside fi-om being lopsided and patently 

tinfail-. conflict willi both the language and spirit oi'lhc (:onimunications Act, and would 

nccdlessly impose cnormotis additional burtiens on cablc operators and the Conlmission. 'I'he 

proposals were specific. consistent with the slatulc. and sought to balance Cairly the 
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('oniniissioii should therefore reject NATOA's proposals and instead adopt the sensible and fair 

pi-oposals set Ihrth herein and i n  {he initial ('omcu.s/ C'ommen/.s. 

llespectfitlly Subniittcd. 
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